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IN THE UTAH COURT OF APPEALS 
BOUNTIFUL CITY, 
Plaintiff and Respondent, 
vs. 
DAVID W. GEMMILL, 
Defendant and Appellant. 
APPELLANT'S BRIEF 
Case No. 
JURISDICTION 
The specific statutory authority that confers jurisdiction 
on the Utah Court of Appeals to decide this appeal is Utah Code 
Annotated, Section 78-2a-3 (2) (c). 
NATURE OF THE PROCEEDINGS 
A trial on this matter was held in the Second Circuit 
Court Bountiful Department on July 12, 1988 wherein defendant was 
found guilty. Thereafter notice of appeal was timely filed. 
STATEMENT OF THE ISSUES 
Whether the trial court committed reversable error in 
giving its Instruction Numbers 7 and 8 which omitted an element of 
the offense as stated in this ordinance under which the defendant 
was convicted. 
1 
DETERMINATIVE CONSTITUTIONAL PROVISIONS, 
STATUTES, ORDINANCES AND RULES 
None. 
STATEMENT OF THE CASE 
Nature Of The Case 
This is an appeal from a criminal conviction for driving 
under the influence of alcohol. 
Course Of The Proceedings 
A jury trial was held in the Second Circuit Court 
Bountiful Department from which this appeal is taken. 
Disposition At Trial Court Or Agency 
Defendant was convicted of driving while under the 
influence of alcohol. 
STATEMENT OF THE FACTS 
On March 8, 1988 Bountiful City Police Officer Michael 
Boyle observed the defendant at 500 South Main Street in Bountiful 
(see the record at page 3; hereafter R.3). Officer Boyle followed 
the defendant from that location to 1500 South Main (R.5). Officer 
Boyle testified that he had not observed anything unusual or any 
illegal conduct which would allow him to initiate a traffic stop 
on defendant (R.38-39). At this time Officer Boyle lost contact 
with the defendant because Officer Boyle continued on down the 
road while the defendant pulled into a Maverick Store (R.5-6). 
Approximatly one hour and ten minutes later Officer Boyle 
again observed the defendant (R.7). The location of the second 
sighting was 800 East and 500 South, Bountiful (R.7). Officer 
Boyle followed the defendant to approximately 500 South and Main 
where the defendant pulled into a parking lot (R.9). Officer Boyle 
testified that at this time he still had not observed any conduct 
by the defendant which would form a basis for a traffic stop 
(R.39-40). Officer Boyle again continued on past the defendant's 
location, however, this time he had communications with the 
dispatcher (R.10, 43). Because of these communications with the 
dispatcher Officer Boyle executed the traffic stop (R.44). 
Defendant was then arrested for Driving Under The Influence of 
Alcohol in violation of Bountiful City Ordinance NR 87-8 Section 
8-4-501. No breath test was administered (R.19). 
SUMMARY OF THE ARGUMENT 
The ordinance under which defendant was convicted makes it 
illegal to operate a motor vehicle when one of the following two 
conditions are present: 1) "...if the person has a blood or breath 
alcohol concentration of *08 grams or greater..."; or 2) "...the 
person is under the influence of alcohol or any drug...to a degree 
which renders the person incapable of safely operating a vehicle." 
This being the law, the jury should have been instructed that it 
must find beyond a reasonable doubt one of the two essential 
e l e m e n t s above in o r d e r t o c o n v i c t d e f e n d a n t . These two p o i n t s a r e 
a l t e r n a t i v e e l e m e n t s . F a i l u r e t o i n s t r u c t t h e j u r y on t h e s e 
e l e m e n t s in t h e a l t e r n a t i v e c o n s t i t u t e s r e v e r s a b l e e r r o r . 
ARGUMENT 
The defendant in this case, David W. Gemmill, was charged 
with violating Bountiful City's ordinance number 87-8 Section 
8-4-501 Driving Under the Influence of Alcohol or Drugs. Pursuant 
to a jury trial he was convicted of violating said ordinance. 
During the course of the trial the court instructed the 
jury that there were three elements which the prosecution had to 
prove beyond a reasonable doubt. These three elements were 
enumerated in Instruction Number 7: 
Before you can convict the defendant of the 
crime of Driving under the Influence of Alcohol 
you must find from the evidence, beyond a 
reasonable doubt, all of the following elements 
of the crime: 
1. That on or about March 8, 1988 the 
defendant drove a motor vehicle. 
2. That such driving was in Bountiful City, 
Davis County, State of Utah. 
3 . T h a t a t s a i d t i m e and p l a c e , t h e 
d e f e n d a n t was u n d e r t h e i n f l u e n c e of 
in toxica t ing l iquor . 
If you are s a t i s f i ed from the evidence tha t 
the S t a t e has proved beyond a reasonable doubt, 
each and eve ry one of t h e above enumera ted 
e l emen t s , you must find the defendant gu i l ty as 
charged . On the o ther hand i f t h e s t a t e has 
f a i l e d to s a t i s f y your minds on one or more of 
the above enumerated e l emen t s , then you must 
find the defendant not g u i l t y . 
The Court used I n s t r u c t i o n Number 8 by way of defining 
under the influence of in toxicat ing l iquor : 
4 
One is under the influence of intoxicating 
liquor when, as a result of drinking thereof, 
his nervous system, brain or muscles, or his 
abilities of perception, coordination, or of 
will or judgment are so affected as to impair, 
to an appreciable degree, his ability to operate 
the vehicle with the degree of care which an 
ordinary prudent person in full possession of 
his faculties would exercise under similar 
circumstances. 
The court reasoned that Instructions Number 7 and 8 taken 
together would adequately set out the elements of the offence 
(R.73). The Supreme Court of Utah in State v. Laine, 618 P.2d 33 
(Utah 1980) reasoned that while all of the elements of the charged 
crime need not necessarily be contained in one instruction it is a 
good practice to do so. 
Utah Code Annotated, 76-1-501(2)(a) defines element of the 
offense as follows: 
The conduct, attendant circumstances, or 
results of conduct proscribed, prohibited, or 
forbidden in the definition of the offense; 
Bountiful City Ordinance NR 87-8 Section 8-4-501 states: 
It is unlawful and punishable as provided 
in this section for any person to operate or be 
in actual physical control of a vehicle within 
the City if the person has a blood or breath 
alcohol concentration of .08 grams or greater as 
shown by a chemical test given within two hours 
after the alleged operation or physical control, 
or if the person is under the influence of 
alcohol or any drug or the combined influence of 
alcohol and any drug to a degree which renders 
the person incapable of safely operating a 
vehicle. 
The conduct, attendant circumstances or results of conduct 
proscribed, prohibited, or forbidden in the definition of the 
R 
offense i s to be determined from the ord inance i t s e l f . I t i s 
unlawful to operate a vehicle within the l imi t s of Bountiful City 
if the operator has a blood or breath alcohol concentration of .08 
grams or g r e a t e r or if the ope ra to r i s under the in f luence of 
alcohol to a degree which renders the person incapab le of s a f e ly 
operating a veh ic le . 
The p r o s c r i b e d conduct i s to operate a vehicle while one 
of two c o n d i t i o n s e x i s t : 1) having a blood or b r e a t h a l c o h o l 
c o n c e n t r a i ton of .08 grams or g r e a t e r ; or 2) being under the 
i n f l u e n c e of a l c o h o l t o a d e g r e e which r e n d e r s t h e p e r s o n 
incapab le of s a f e l y operat ing a vehic le . The jury was instructed 
in n e i t h e r one of these e l emen t s . The c o u r t s r e a s o n i n g t h a t 
I n s t r u c t i o n s Number 7 and 8 combined accomplished t h i s , f a i l s to 
demonstrate how Ins t ruc t ion Number 8 explains any elements of the 
offense. The c o u r t ' s ins t ruc t ion to the jury only addressed a very 
genera l nebulous concept of being under the influence of alcohol 
while the ordinance i s much more r e s t r i c t i v e r e q u i r i n g t h a t an 
operator be incapable of safely operating a veh ic le . 
Off icer Boyle t e s t i f i e d wi thout c o n t r a d i c t i o n t h a t the 
defendant could and did operate his vehicle safely (R.37 f 38, 39 f 
40 and 4 1 ) . At no t ime d id O f f i c e r Boyle o b s e r v e conduc t 
su f f i c i en t ly ser ious to ju s t i fy a t r a f f i c s t o p . One of the b a s i c 
e l e m e n t s i s t h a t t h e d e f e n d a n t must be incapab le of s a f e ly 
operating a veh ic le . By the o f f i c e r ' s own testimony the defendant 
was capable of safely operating a vehic le . 
In Laine (supra a t 35) the court s ta ted tha t the general 
rule is: 
[a]n accurate instruction upon the basic 
elements of the offense charged is essential, 
and the failure to so instruct constitutes 
reversible error. Id_. at 35. Accord e.g. , State 
v. Jones, 657 P.2d 1263f 1267 (1982); Dougherty 
v. State, 471 P.2d 212, 213 (Nev. 1970); State 
v. Miller, 565 P.2d 228 (Kan. 1977); Thomas v. 
State, 527 P.2d 528 (Alaska 1974); State_v 1 
Puga, 510 P.2d 1075 (N .M.App. 1973) ; 23AC.J.S. 
Criminal Law 51193. 
The jury was not instructed that as part of the offense it 
must find the conditions existant pursuant to Instruction Number 
8. Instruction Number 8 is inadequate and misleading if it is to 
be used to enunciate the simple element of "incapable of safely 
operating a vehicle." Clarity and simplicity would mandate the 
wording in the ordinance instead of the verbose approach used in 
Instruction Number 8. 
There was no evidence introduced at trial which would lead 
a reasonable and prudent person to believe that defendant was 
incapable of safely operating a vehicle. As previously pointed out 
Officer Boyle clearly and consistantly testified to the contrary 
(R.44). The finality of the officer's judgment is unambiguous when 
the following exchange takes place at trial with regards to the 
officer's observation and interpretations of the driving pattern 
of defendant throughout the entire period of observation: 
Q. At t h i s po in t in t i m e , t h o u g h , you had 
o v s e r v e d n o t h i n g t h a t was u n s a f e i n t h e 
o p e r a t i o n of t h e v e h i c l e ; i s t h a t c o r r e c t ? 
T h a t ' s what you 've t e s t i f i e d to? 
A. Yes. (R.44) 
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This is how the officer characterized defendant's driving 
after observing the defendant drive for a total of 18 blocks 
wherein the officer was looking for a reason to stop defendant 
(R.36-37) . 
This would then raise the question of how the jury 
interpreted the instructions from the court. In dealing with jury 
instructions the United States Supreme Court in S>a.<ndBS>tL£.Oini_v>JL 
State, 442 U.S. 510, 61 L.Ed.2d 39, 99 S.Ct. 2450 (1979) the court 
stated that while a state court may be the final authority as to 
the weight of a (jury instruction containing a) presumption "it is 
not the final authority on the interpretation which a jury could 
have given the instruction." If there is a reasonable doubt as to 
how an instruction can be interpreted by a jury that doubt should 
be resolved in favor of the defendant. The court in Sandstrom 
(Id.) quoting In re Winship, 397 U.S. 358, 25 L.Ed.2d 368, 90 
S.Ct. 1068 (1970) said: 
L e s t t h e r e remain any doubt abou t t h e 
c o n s t i t u t i o n a l s t a t u r e of the reasonable-doubt 
s t a n d a r d , we e x p l i c i t l y hold t h a t t h e Due 
P r o c e s s C l a u s e p r o t e c t s the accused a g a i n s t 
conviction except upon proof beyond a reasonable 
doubt of every fact necessary to c o n s t i t u t e the 
crime with which he is charged. 
F a i l u r e of the t r i a l court to ins t ruc t the jury properly 
with regards to "every fact necessary to c o n s t i t u e the crime" i s 
r e v e r s a b l e e r r o r . Fai lure of the t r i a l court to ins t ruc t the jury 
properly with regards to each speci f ic element of the offense was 
a fundamental and plain error of cons t i tu t iona l propor t ions . 
In summary, the e r r o r s of the i n s t r u c t i o n given to the 
jury deprived the defendant of a fair trial. This is especially 
evident because of the uncontradicted evidence of defendant's 
violation free and safe driving. These errors require reversal of 
the trial courts determination. 
CONCLUSION 
Based upon the foregoing arguments defendant would ask 
that this Court reverse the decision of the trial court and 
dismiss this case or in the alternative to remand it back to the 
trial court for a new trial. 
Respectfully submitted this W dav of February 1989. 
D. Bruce Oliver 
DIUMENTI & LINDSLEY 
505 South Main Street 
Bountiful, Utah 84010 
Telephone: 292-0447 
Attorney for Defendant/Appellant 
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Q 
A D D E N D U M 
S T A T U T E S 
Utah Code Annotated, 76-1-501(2)(a): 
The conduct, attendant circumstances, or 
results of conduct proscribed, prohibited, or 
forbidden in the definition of the offense; 
Bountiful City Ordinance NR 87-8 Section 8-4-501: 
It is unlawful and punishable as provided 
in this section for any person to operate or be 
in actual physical control of a vehicle within 
the City if the person has a blood or breath 
alcohol concentration of .08 grams or greater as 
shown by a chemical test given within two hours 
after the alleged operation or physical control, 
or if the person is under the influence of 
alcohol or any drug or the combined influence of 
alcohol and any drug to a degree which renders 
the person incapable of safely operating a 
vehicle. 
T R A N S C R I P T 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
IS 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
was just 
Q 
A 
Q 
A 
Q 
on routine patrol, patrolling the area. 
Were you in uniform „at the time? 
Yes. I was. 
And were you in a marked patrol vehicle? 
Yes. I was. 
And how did you come, in contact with him or 
observe him? 
A 
red light 
Initially, I observed Mr. Gemmill stopped at a 
, 500 South Main Street. At the time, Mr. Gemmill 
was approximately 30 feet back from the stop line. 
Q 
A 
Q 
point? 
A 
Q 
A 
eastbound 
turn lane 
Was the light red, at the time? 
Yes. It was. 
Were there any vehicles in front of him at that 
No. There was not. 
And what happened after that? 
As I approached the intersection, I was traveling 
, Mr. Gemmill was traveling westbound in the left 
. As I approached the intersection, the light 
turned green. I continued through the intersection; however, 
X watched 
Q 
A 
Mr. Gemraill's vehicle from my rearview mirrors. 
And then what happened? 
Mr. Gemmill started a left-hand turn on to Main 
Street from 500 South. The turn was—he initiated the turn 
approximately five to ten feet before the stop light—or 
3 
1 out into the traffic lane on Main Street southbound and 
2 attempted to obtain a driving patternf or watch Mr. Geromill's 
3 vehicle. 
4 Q Let me back up just a minute. At the point where 
5 he pulled off and you passed him by, prior to you turning 
6 off at Ninth South, did you observe any cause or reason for 
7 him to pull off to the side of the road? 
8 I A No. There was no reason for it. 
9 Q Okay. And after he passed you at Ninth South and 
10 y ° u pulled in behind hira, what happened then? 
11 I A I was unable to get .a real good vantage point on 
12 | the vehicle from my position, due to the one between us. I 
13 I followed the vehicle, I noted at that time that we were 
14 | traveling between 18 and 20 miles per hour. 
15 i Q And what's the—this, was southbound on Main Street? 
16 I A Yes. It was. 
17 Q And what happened then? 
18 I A The vehicle between .us turned off on to 1400 South. 
I was able to get up behind Mr. Gentmill's vehicle, where I 
could get an obviously better look or watch on the driving 
pattern. . We stopped at the intersection at 1500 South Main 
19 
20 
21 
23 
22 Street and continued southbound on Main Street. As we were 
passing the Maverick Station at—well r it's right on the 
24 corner of 1500 South and Main Street, Mr. Gemmill quickly 
25 pulled in to the Maverick Station. I continued southbound on 
10 
11 
12 
Main Street t« approximately 1800 South, where I innioJ 
around. 
n nvp- & nd after you turned around, what happened? 
« r ^ w | i a i M r , niPfTini l mi i w i s r(i i j n t f t i n 
going to di*f il It was going t«"» 
i what, it thr? time 1 guL back, Lho 
7 I v e h i c l e was gone. 
8 Q In i ml ml 11 ) i, hi I i ii >k f o r i < ? 
9 -fl i checked the area qui te * ^ i t . I l e t the 
other cars on duty knowf the 
v e , 11 ;i i ; 1 < • •"•»•»» rt » i t o so rn*-* t irae , • • 
U" . ,.c! you--about i ^ * - . . * . , 
13 j That I ri when 1 I . • . t • • 
14 Haver 11 I you wehi «i_ * w\ - about i * _. 
15 period of time was— i ^ ' o v contact? 
16 A ft minute 
17 0 Then--
18 HR* OLIVER: Your Hopor—-excuse me. Your Honn if 
1 9 I X m a y I I n I, l+-<l I .• l ill" w I
 M i1 i A I "iiml 1 don 1 believe * is 
20 would make any difference at this point, but _ ^ 
21 invokd the exclusionary rule 
22 i^iy^;
 N o objection• 
23 THE COURT: Would you step out, Officer Kone until 
24 you're called? 
25 0 . Hahan) Alter you had lost contact with him 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
2i 
24 
25 
and failed to locate that vehicle, did you later come in 
contact with it? 
A Yes, I did. Approximately 1240 hours in the 
morning
 m 
Q And which would have been, what, about an hour anr\ 
ten minutes after your initial contact? 
A An hour, yes. Approximately an hour and ten 
minutes, 
Q And where did you see this—what kind of a vehicle 
was it? 
A It's a gray Suburu sttation wagon-type vehicle. 
Q And did you—when you first saw the vehicle, did 
you get the plate number? 
A Yes. I did. 
Q When you saw the ve*vicle later, what was it? What 
was the appearance of that vehicle? 
A That—the initial vehicle description matched when 
I saw it, when it got closer, I was able to confirm that the 
plate number was the same. 
Q And in your opinion, was it the very same vehicle? 
A Yes. It was* 
Q And after you--where was it that you saw the 
vehicle thift second time? 
A The second tirte, I observed the vehicle westbound 
on 500 South, just east of 800 East, approximately 850 East. 
10 
11 
i i 18 to 20 miles per hour, then whu, hnm^Pe*tt" 
2 j A As we reached ti le intersection at 500 South anil 
3 400 Eastf the vehicle quickly jerked over into the right-
4 hand lane v. woui * • »** inside 
5 I ( *ne# westbound. If made a quick jerking motion 
to the right-hand lane and slowed down to approximately 1 
7 I miles per hour. 
8 .And then what happened? 
g [ The entire time dowr\ Main Street 
fluctuatiriiii i in mi in inn wjifedj ne was ranging betweei, * *> . 
30 miles per hour,. :here was a constant fluctuation. 
12 I believe he changed speeds three 
sh "f ! I i i" It11 i i " , , r t , 
U And thnn what occurred? 
-«ii«, As we reached approxima i *»1 y 'i1^ i ;-«i ^  i i n<> unknr in 
rapidly,-slowed down. He was traveling around 25 miles per 
hourf # rapidly slowed to ten to 1 », estimation. Pulled 
in behind me and across the #t'rn,H >I,H> K 1- "lie Albertson's 
parking at approximately 50 La HI, SUii South. 
Q And that's—is that the Albertson's just right up 
here o*v jth© corner? 
A, Yea 4~. 
Q And after he pulled 4-^to the parking lotr what 
happened? 
A I continued on Main Street to the American 
13 
14 
15 
16 
17 
18 
19 
20 
2 1 
22 
23 
24 
25 
1 Savings parking lot, over on 500 South Main Street. I h*u 
2 some communication with ray dispatcher at the time, and 
3 both Corporal Kone and myself watched the vehicle for a 
* short period of time. 
5 Q When did you encounter Corporal Kone? Where did 
6 he become--how—when did he become involved, or where? 
7 A I initially, when I located the vehicle the 
8 second time, I had some radio communication with Corporal 
9 Kone and advised him that I was following the vehicle. As 
10 procedure, we normally try and call for a back-up officer on 
11 ^ny type of stop on a graveyard shift. I explained to him 
12 where we were going to be, and where the stop would be. 
13 Q Did he meet you at the American Savings parking 
14 lot? 
15 I A No, Corporal Kone strayed in the Sessions Place, 
16 Albertson's parking lot area. 
t? Q Okay* And after you--after he pulled into the 
18 parking lot of Albertson's, and you pulled in to American 
19 Savings, then what happened? 
20 A As I stated, we had some traffic with my dispatcher 
2i in regards to the driver of the vehicle, the possible driver. 
22 We then went over and made contact with the driver of the 
23 vehicle* 
24 Q Ana where was m a t contac t raaae 
25 A That was in the Alber t son ' s parking l o t . 
10 
f o r d r i v i n g unde r tlic* inf lnonr-p nt' -\ 1 coin i, | M^R ^ b r e a t h 
2 »i-i ft 11 jiri i n J a ! i» I t»ii t o l dm? 
.3 A No. I t wis m >t. 
: Q A n d w i n , ii 11 II'"' 
A T riiflked Hi , Geironill ,.1 f >»p would s u b n e t f <"» a b>pn*h 
h I t e s t , nn i n t o x i l y 2 e i " t e s t . Mr, <;enroi3 1 would n o t f rO. f Mm 
/ I UCDi 
D! And aftor *-hnt:, was Jie transported tu the Davis 
County Jail? 
; > 
H "* — ' **' • periojd of t ime on this occasion uau 
12 
I <! 
ill 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
you have #*• Gemmil^ JH y o u r p r e s e n c e ? 
ne was a p p r o x i m a t e l y one horn*. 
Q A::-! d u r i n y l i n t t l r a^ , <H 1 } m; form it! o p i n i o n as [.<•• 
whether o r N°t I"1"1" Wl"« UUIIMI- l h " i nf I ni'm #« ml i l u o h o J ? 
i M I i rl i < i . 
y And what was your opinion based upoi I? 
,1 i T h e opi,II. i in w-ii'i. ---.'era] things; the 
driving pAttern, Mr. Gemmillfs physical appearance, his 
physical characteristics, the 'odor of alcohol , hi s i leinpui iur , 
the speech• 
y And what was your o p i n i o n ? 
. A I • f e l t t h a t Mr. Geraniill was def i v i f *• *  y ww ItJI r ( i > 
i nfluenci-i n ' i iLjohri l . 
MR, MAKAN: T h a t ' s a l l o f t h i s w i t n e s s , your Honor, 
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close as I can, you attempted to get a driving pattern; i s 
that correct? 
A Yes. 
Q What do you mean by .that? 
A Basically, I attempted to watch the vehicle to 
see how or what kind of pattern it was driving, if it was 
leaving the travel lanes. 
Q I'm sorry. I—what .I'm getting at is, what do you 
mean by driving pattern? What does that have to do with a 
driving pattern, per se? 
THE COURT: Well, that's a double question. The 
first one is, what do you mean by driving pattern? 
MR. OLIVER: I'll withdraw the question, your Honor 
Q {By Mr. Oliver) Were you looking for anything 
specific? 
A Yes. 
Q What was that? 
A Watching—as I was saying, watching the vehicle to 
tee if it left the travel lane, if it crossed the lines. 
Q And why was that? 
A If it hit the curb. 
0 And why was that? 
A That's basically part of my job, it's part of— 
it's used in detecting—a very useful tool in detecting 
individuals driving under the influence of alcohol. 
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Is tha+ i suspected t h i s v e h i c l e of, or 
13 ir iver of . time? 
w looking for a dr iv ing pat tern i 
A Yes. 
Q Did you have -\ny it'.an:1 , • nt kr th* v e h i c l e at 
t h i s time? 
A No. Not '••-.+ particular 
Q -Did you - -* unusual J n thi» manner 
v £
 vehicle was operatlna. between 900 South and 15(K 
South? 
A I 
observe anything unusual about l»^ way 
the vehicle was operating? 
ii earlier x couldn*> couldn't 
see the vehicle well enough y s i ;: 
Q You didn't observ unusual? 
-'.-'I,/ THE COURT: Well, let -him. finish before you a&k 
hiia the next question, Mr. Oliver. 
'\k MR. OLIVER; Honor. Hi* wasnM, 
being i < ssponsive to my question. 
i THE COURTt Well, let him finish. • i i 
make your objection, llow him that courtesy 
of responding. 
MR. OLIVER* Yes 
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THE COURT: It may have been responsive, it may 
notf I can't tell where you're talking at the same time, 
anyway. 
MR. OLIVER: Excuse jne, Officer. 
Q (By Mr. Oliver) Di4 you observe anything unusual 
about the way the vehicle was operated? 
A No. 
Q Did you observe anything unusual about when the 
vehicle stopped at 15th South? 
A Not when it stopped .at 15th South, no. 
Q Was there anything unusual when the vehicle pulled 
into the Maverick Station there? 
A The turn was rather .quick, jerking almost. 
Q What does that mean?. 
A The wheel was--it w^s almost as though the wheels 
were jerked to the right. A rapid, it wasn't a normal, 
flowing turn as a lot of vehicles make. 
Q Some vehicles make quick, jerky movements for no 
reason, some drivers? 
A Usually, no. 
Q No. I say, do some ^ drivers? 
A Some do, yes. 
Q At that point, you l^ adn't observed any tiling 
unusual sufficient enough to warrant stopping the individual; 
is that correct? 
38 
A . , no.
 ; . 
Q So, you continued on i*yP rathi»t than fol lowing HIP 
individual i n t o the Maver u U' i .., \ . " "i.il • jght / . 
A 
Q Had you observed any actions of the driver w i m in 
had endangered 4 
A At that poi -A-
Q Had you observed any a c t i o n s o£ t h e 
appeared to 111 <> 111 H d I *>? 
A N o . 
.Q Had you observed Mr*. Gemmill as i lit* ipijt*\«i , 1 
the* vehicle 
I -*-*"'... 
You had seen him and eouM I-IMU ily him «t'» th.ii 
p , "I i1 I • operator of the vehicle? 
passed him on 500 South Main east—westbound, 
You later came in contact with the same vehicle; 
is that correct? 
A Yea 
Q Did-., you observe .anything i n the operation 
vehicle during JUserved 800 
East to 500 South which endangered the public? 
A No« No. 
39 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
U 
15 
16 
17 
18 
19 
25 
Q Did you observe any .unsafe— 
MR. MAHAN: Your Honor, I'm going to object to 
that question. The—I think he said from 800 East to 500 
South* 
MR. OLIVER: Excuse me. To Main Street on 500 
South. I'll rephrase it. 
THE COURT: All right. 
MR. OLIVER: Thank you. 
THE WITNESS: No. 
Q (By Mr. Oliver) Did you observe any unsafe 
operation of the vehicle from 800 East to Main Street on 500 
12
 I South? 
13
 * A Had there been traffic on the roadway, there could 
I 
14 have been; but as the traffic was, no. 
Q In the conditions then existent, did you observe 
any unsafe operation of the vehicle? 
A No. 
Q While you were traveling down 500 South from 800 
East, westbound to Main Street, approximately how close were 
20
 | you following the vehicle? 
21
 J A Two to three car lengths • 
0 At what speed was that? 
23
 j A Again, we were fluctuating. The speed was varying 
24
 J from 15 miles an hour up to 30 • 
I should clarify that I did get closer to the 
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vehicle at 400 East. 
2 Q With^ lengths? 
3 A At 400 East, yes. 
4 But at that time, I jremainec 
5 I the driver jenrmili vehicle remained In 
right lane. 
7 | Q At what point, did ypu v niM';:» 'MflM'i F<v 
A \ observed the vehicle and identified 
9 | it as being the same vehicle. 
fl And what d 
h I had had a discussipn with Corporal Kone earliei. 
Q What did you say to Jiim on the radio 
occasion? 
14 | T Exactly? 
15 
|,g, I *% I \ M P ' . 
17 n °£ the conversation then? 
1 e I T h e j i s t w a s t h a t I Jiad I < \ \ -n f o< I f 11, i ,", > 11» n 
I! i look I • I earlier, and our location. 
2o Q That you were looking for earlier? 
Hi'* - I if ,6 
Q You've i n d i c a t e d £luvt when you go t tv Main S t r e e t 
and.Fi f th S<>uth-~well, about 100 Eas t and F i f t h Souttt( 
how f a s t was .Mr.- Genual Iv "1 i n\f€*iinq'i 
25 A Approximately 20 m i l e s an hour . 
41 
t had communication with the dispatcher? 
2 A Yes. 
3 Q What was that communication about? 
4 A It was in regards to the registration information 
5 on the vehicle, as listed on the computer. Also# the 
6 driver1s license information on the registered owner. 
7 Q Is that routine, befpre you make a traffic stop, 
8 especially one where you follow an individual for at least 
9 J eight blocks? Before you complete the traffic stop, to go 
ahead and perform these checks? 
A Sometimes. 
Q Is it routine tfhere you think that the individual 
is unsafe in the public, to do that before making a traffic 
10 
11 
12 
13 
14 stop? 
A Sometimes. If the yehicle wasnft moving. 
Q If you think the individual is unsafe and has the 
ability to move, and become mobile and so forth, it is 
Mr| routine, instead of initially responding and making your stop 
and protecting the public,~ 
A Each situation--
Q — i t 1 8 routine to check that out? 
A Each situation varie.s from time to time. If the 
time allows, for my own safety, I want to know as much about 
that vehicle and driver as possible before I make contact 
25 I with it. 
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owner? 
A 
yes. 
Q 
A 
Q 
Did you run £\ -warrant chock on t.hr registered 
That was part of the drivn * >. i irr>n«,#< trjlnim.u n n , 
And what -*V 5* *r .ome back? 
If I recall * .tae was vr.iri nnln . 
A I. II, is po r* H"\e, though, you had observed 
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nothing that was unsafe .in the operation of the vehicle; Is 
tha t correct? Thatfs wJnf <.<"'< \ -FI I + J<«<I t • J 
l\ Yes. 
L" " i fM something t h a t you heard wi th rcqar^-' t>-
what t h r ispatc^ iu want t o faLh r^jro 
adamantly t i < - the v e h i c l e r 
n>r ii f'Tii ibif sLanilii.q ' MT1 .iM, ^n the i n d i v i d m l ? 
You've i n d i c a t e d t h a t Of f i ce r i 
Alberts i I Ii \ 1 hat c o r r e c t ? 
the Sess ions Place parking l o t* 
g Hhe whole park 
A ' ' ¥ * M „ I I ^ H I i'P 1 I Y • • 
Q Whereabouts was he parked there? Or where was ha? 
What Was he doing? 
A He would have been ppsitioned somewhere in frr-nl 
of Third Dimension, right close to there. 
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prudent— 
THE COURT: He's unable to operate a motor vehicle 
unsafely when~as a matter of law, when his nervous system, 
brain or muscles, or his abilities of perception, coordination 
or will or judgment are so affected as to impair to an 
appreciable degree, his ability to operate the vehicle, 
MR.* OLIVER: I appreciate, that, your Honor, but 
thatfs not the instruction that is provided there * It just 
talks about being under the influence and it doesn't talk 
about— 
THE COURT: Yes, in No. 9fs the definition, or 
No. 8's the definition of what that means. 
MR, OLIVER: But it doesn't say anything about 
operating a vehicle safely• 
THE COURT: Well— 
MR. OLIVER: When you read that, as you read that, 
your Honor,, it doesn't say anything there about operating a 
vehicle safely.,. It talks about— 
THE COURT: No. 7 and No- fi construed together, I 
think, meet the requirements of the law. You don't have a 
proposed instruction anyway; is that correct? 
MR# OLIVER: My proposed instructions, your Honor, 
would simply include the fact that he— 
THE COURT: Well, do you .have one with you? Do 
you have one prepared? 
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